November 4, 2003

NOTICE AO DRAFT COMMENT PROCEDURES

The Commission has approved a revision in its advisory opinion procedures that
permits the submission of written public comments on draft advisory opinions when
proposed by the Office of General Counsel and scheduled for a future Commission

agenda.

Today, DRAFT ADVISORY OPINION 2003-35 is available for public comments
under this procedure. It was requested by Stephen G. Murphy, on behalf of Gephardt for
President Inc.. The draft may be obtained from the Public Disclosure Division of the
Commission.

Proposed Advisory Opinion 2003-35 will be on the Commission's agenda for its
public meeting of Thursday December 11, 2003.

Please note the following requirements for submitting comments:

1) Comments must be submitted in writing to the Commission Secretary with a
duplicate copy to the Office of General Counsel. Comments in legible and complete
form may be submitted by fax machine to the Secretary at (202) 208-3333 and to OGC at
(202) 219-3923,

2) The deadline for the submission of comments is 12:00 noon (EST) on
December 10, 2003.

3) No comments will be accepted or considered if received after the deadline.
Late comments will be rejected and returned to the commenter. Requests to extend the
comment period are discouraged and unwelcome. An extension request will be
considered only if received before the comment deadline and then only on a case by case
basis in special circumstances.

4) All comments timely received will be distributed to the Commission and the
Office of General Counsel. They will also be made available to the public at the
Commission's Public Disclosure Division.



CONTACTS

Press inquiries: Ron Hamris  (202) 694-1220
Acting Commission Secretary: Mary Dove (202) 694-1040
Other inquiries:

To obtain copy of draft AO 2003-35 contact Public Records Office-
Public Disclosure Division (202) 694-1120, or 800-424-9530.

For questions about comment submission procedure contact
Rosemary C. Smith, Acting Associate General Counsel, (202) 694-1650.

ADDRESSES

Submit single copy of written comments to:
Commission Secretary
Federal Election Commission

999 E Street NW
Washington, DC 20463
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AbVlSORY OPINION 2003-35,
Mr. Steven G. Murphy
g;?ph:d?&m;em, Inc.
1620 L Street, NW
Suite 600 :
Washington, DC 20036
Dear Mr Murphy:
~ This responds to your letter dated November 5, 2003, requestmg an ad\nsory
opinion on behalf of Gephardt for President, lnc (“the Commnttee”), ooncemmg whether
the Federal Election Campaign Actof 1971, as amended (“the Act"), the Presidential
Primary Matching Payment Account Act (“the Maiching Payment Act”), and
Commission regulatiqns.. permit a candidate in the Presidential primary elections 10
w:thdraw from the Mhtching Payment Ac;‘i’s public ﬁmdmg program aﬁer the Federal
Election Commission has certified to the United States Treasury that the candidate is
eligible to receive matching funds under that program, but prio‘r to the payment date for
such funds. ' .. | |
Background

Gephardt for President, Inc., is Congressman Richard A Gephardt's Wiml
campaign commitiee as he secks the 2004 MMon oftile DemocrancParty for
election to the office of President of the I;lnited States. Congressman Gephardt filed his
Statement of Candldacy with the Commnsslon on January 6, 2003, and the Comnuthee

filed its Stawmcnt of Orgamzatlon on the next day, January 7, 2003. On November 4
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2003, the Committee filed a letter signed by Congressman Gephardt, which contained the
requisite provisions of Candidate and Committee Agrecments and Certifications under
26 U.S.C. 9033 and 11 CFR 9033;.1 and 9033.2, and a Threshold Submission, which,
according to the Committee, documented contributions from 1315 contributors in 21
States for a total of $321,479 iﬁ matchable contributions. On December 3, 2003, the
Commission certificd to the Secretary of the United States Department of Treasury that
Congressman Gephardt and the Committee are entitled to an initial payment of $100,000
from the Presidential Primary Matching Payment _Aeeotm on or after January 1, 2004.
The Committee has indicated that the Commission’s certification will not be pledged as
security for any loan during the Committee’s reconsideration of its participation in the
Matching Payment Act’s public funding program. Congressman Gephardt and the
Committee presented an additional submission for payment of primary matching funds on
December 1, 2003, which is under review.
Questions Presemed '
1. After the Commission has certified a candidate and his or her principal campaign -
commiittee eligible to receive payments under the Matching Payment Act, and prior to the
payment date for any such payments, may the candidate and the principal campaign
committee withdraw from the public funding program?

If the answer to question 1 is yes:
2. Is the Committee required to refund any contributions? Is there a required
timetable for any such refunds? | |
3. Is the Committee required to obtain the authorization of any contributors to retain

their contributions? Is there a required method forsuch authorizations?
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4, Will any of the legal requirements imposed as a result of participation in the’
public funding program under the Matching Payment Act continue to apply tc; the
Committee after it withdraws from the program? |

5. In the altemative, may the payment scheduled for January 2, 2004, from the
United States Treasury to the Committee be deferred until a later date to preserve the
Committee’s option to withdraw from the program prior to receiving funds?

Legal Analysis and Conclusions

“The ans;wer 10 your first question is yes, and the answer 10 the rest of your
questions is no.

1 Aﬁe.r the Conumnission hus certified a candidate and his or her principal campaign
committee eligible 10 mcﬁ' ve pavments under the Matching Payment Act, and prior to the
payment date for amy such pavments, may the candidaie and the principal campaign .
committee withdraw from the public funding program?

Congressman Gephardt and the Committee have executed a binding contract with
the Commission in the Candidate Agreements and Certifications. Furthermore, both
sides have partially performed in accordance with the terms of that contract: the
Congressman and the Committce by submitting the documentation for the co_ntﬁbutions
in the Threshold Submission. and the Commission by examining the Candidate
Agreements and Certifications and the‘ Threshold Submission for compliance with
applicable requircments and, more significantly, by certifying to the Treasury that
Congressman Gep?lardt and the Committee are entitled to a payment of $100,000 from

the Presidential Primary Maiching Payment Account on or afler January 1, 2004.






